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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

SCHEDULE 13G

Under the Securities Exchange Act of 1934

(Amendment No. 1 )

CommVault Systems, Inc.
[image: ]

(Name of Issuer)

Common Stock
[image: ]

(Title of Class of Securities)

204166102
[image: ]

(CUSIP Number)

December 31, 2006
[image: ]

(Date of Event Which Requires Filing of this Statement)


Check the appropriate box to designate the rule pursuant to which this Schedule is filed:

[X] Rule 13d-1(b)

[]	Rule 13d-1(c)

[]	Rule 13d-1(d)

The remainder of this cover page shall be filled out for a reporting person's initial filing on this form with respect to the subject class of securities, and for any subsequent amendment containing information which would alter the disclosures provided in a prior cover page.

The information required in the remainder of this cover page shall not be deemed to be 'filed' for the purpose of Section 18 of the Securities Exchange Act of 1934 ('Act') or otherwise subject to the liabilities of that section of the Act but shall be subject to all other provisions of the Act (however, see the Notes).

CUSIP No. 204166102
[image: ]


Person 1

1. (a) Names of Reporting Persons. Wells Fargo & Company

(b) Tax ID 41-0449260

2. Check the Appropriate Box if a Member of a Group (See Instructions)

(a) []

(b) [X]
[image: ][image: ]



3.	SEC Use Only . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
[image: ]


4. Citizenship or Place of Organization  Delaware
[image: ]


	
	5. Sole Voting Power 14,604,918* (See Exhibit C)
	

	Number of
	
	

	
	
	

	Shares
	6. Shared Voting Power 0* (See Exhibit C)
	

	Beneficially
	
	

	
	
	

	Owned by
	
	

	
	
	

	Each
	7. Sole Dispositive Power 27,058* (See Exhibit C)
	

	Reporting
	
	

	
	
	

	Person With
	
	

	
	
	


[image: ][image: ][image: ][image: ][image: ][image: ]

8. Shared Dispositive Power 0* (See Exhibit C)


9. Aggregate Amount Beneficially Owned by Each Reporting Person 14,604,918* (See Exhibit C)


10. Check if the Aggregate Amount in Row (9) Excludes Certain Shares (See Instructions)


11. Percent of Class Represented by Amount in Row (9) 35.04* (See Exhibit C) %


12. Type of Reporting Person (See Instructions)
[image: ][image: ][image: ][image: ][image: ]
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Item 1.

(a) Name of Issuer CommVault Systems, Inc.
(b) Address of Issuer's Principal Executive Offices 2 Crescent Place, Oceanport NJ 07757-0900

Item 2.

(a) Name of Person Filing Wells Fargo & Company
(b) Address of Principal Business Office or, if none, Residence 420 Montgomery Street, San Francisco, CA 94104
(c) Citizenship Delaware
(d) Title of Class of Securities Common Stock
(e) CUSIP Number 204166102

Item 3.	If this statement is filed pursuant to 240.13d-1(b) or 240.13d-2(b) or (c), check whether the person filing is a:

(a) [ ]Broker or dealer registered under section 15 of the Act (15 U.S.C. 78c).

(b) [ ]Bank as defined in section 3(a)(6) of the Act (15 U.S.C. 78c).

(c) [ ]Insurance company as defined in section 3(a)(19) of the Act (15 U.S.C. 78c).

(d) [ ]Investment company registered under section 8 of the Investment Company Act of 1940 (15 U.S.C 80a-8).

	(e)
	[]
	An investment adviser in accordance with 240.13d-1(b)(1)(ii)(E);

	(f)
	[]
	An employee benefit plan or endowment fund in accordance with 240.13d-

	
	
	1(b)(1)(ii)(F);

	(g)
	[X]
	A parent holding company or control person in accordance with 240.13d-1(b)




	
	
	(1)(ii)(G);

	(h)
	[]
	A savings associations as defined in Section 3(b) of the Federal Deposit

	
	
	Insurance Act (12 U.S.C. 1813);

	(i)
	[]
	A church plan that is excluded from the definition of an investment company

	
	
	under section 3(c)(14) of the Investment Company Act of 1940 (15 U.S.C.

	
	
	80a-3);

	(j)
	[]
	Group, in accordance with 240.13d-1(b)(1)(ii)(J).

	Item 4.
	Ownership.



Provide the following information regarding the aggregate number and percentage of the class of securities of the issuer identified in Item 1.

(a) Amount beneficially owned: 14,604,918* (See Exhibit C)

(b) Percent of class: 35.04* (See Exhibit C)%

(c) Number of shares as to which the person has:

(i) Sole power to vote or to direct the vote 14,604,918* (See Exhibit C)

(ii) Shared power to vote or to direct the vote 0* (See Exhibit C)

(iii) Sole power to dispose or to direct the disposition of 27,058* (See Exhibit C)

(iv) Shared power to dispose or to direct the disposition of 0* (See Exhibit C)


Person 2

1. (a) Names of Reporting Persons. Wells Fargo Bank, N.A.

(b) Tax ID 94-1347393

2. Check the Appropriate Box if a Member of a Group (See Instructions)

(a) []

(b) [X]


3. SEC Use Only . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
[image: ][image: ][image: ]


4.	Citizenship or Place of Organization  United States of America
[image: ]


	
	5.
	Sole Voting Power 14,593,860* (See Exhibit C)
	

	Number of
	
	
	

	
	
	
	

	Shares
	6.
	Shared Voting Power 0* (See Exhibit C)
	

	Beneficially
	
	
	

	Owned by
	7.
	Sole Dispositive Power 16,793* (See Exhibit C)
	

	Each Reporting
	
	
	

	Person With
	
	
	


[image: ][image: ][image: ][image: ][image: ][image: ]

8. Shared Dispositive Power 0* (See Exhibit C)


9. Aggregate Amount Beneficially Owned by Each Reporting Person 14,594,653* (See Exhibit C)


10. Check if the Aggregate Amount in Row (9) Excludes Certain Shares (See Instructions)
[image: ][image: ][image: ]



11.	Percent of Class Represented by Amount in Row (9) 35.02* (See Exhibit C) %
[image: ]

12.  Type of Reporting Person (See Instructions)
[image: ]


BK
[image: ]



Item 1.

(a) Name of Issuer CommVault Systems, Inc.
(b) Address of Issuer's Principal Executive Offices 2 Crescent Place, Oceanport NJ 07757-0900

Item 2.

(a) Name of Person Filing Wells Fargo Bank, N.A.
(b) Address of Principal Business Office or, if none, Residence 101 N. Phillips Avenue, Sioux Falls, SD 57104
(c) Citizenship

United States of America

(d) Title of Class of Securities Common Stock
(e) CUSIP Number 204166102

Item 3.	If this statement is filed pursuant to 240.13d-1(b) or 240.13d-2(b) or (c), check whether the person filing is a:

(a) [ ]    Broker or dealer registered under section 15 of the Act (15 U.S.C. 78c).

(b) [X ]  Bank as defined in section 3(a)(6) of the Act (15 U.S.C. 78c).

(c) [ ]    Insurance company as defined in section 3(a)(19) of the Act (15 U.S.C. 78c).

(d) [ ] Investment company registered under section 8 of the Investment Company Act of 1940 (15 U.S.C 80a-8).

	(e)
	[]
	An investment adviser in accordance with 240.13d-1(b)(1)(ii)(E);

	(f)
	[]
	An employee benefit plan or endowment fund in accordance with 240.13d-

	
	
	1(b)(1)(ii)(F);

	(g)
	[]
	A parent holding company or control person in accordance with 240.13d-1(b)

	
	
	(1)(ii)(G);

	(h)
	[]
	A savings associations as defined in Section 3(b) of the Federal Deposit

	
	
	Insurance Act (12 U.S.C. 1813);

	(i)
	[]
	A church plan that is excluded from the definition of an investment company

	
	
	under section 3(c)(14) of the Investment Company Act of 1940 (15 U.S.C.

	
	
	80a-3);

	(j)
	[]
	Group, in accordance with 240.13d-1(b)(1)(ii)(J).

	Item 4.
	Ownership.



Provide the following information regarding the aggregate number and percentage of the class of securities of the issuer identified in Item 1.

(a) Amount beneficially owned: 14,594,653* (See Exhibit C)

(b) Percent of class: 35.02* (See Exhibit C)%

(c) Number of shares as to which the person has:

(i) Sole power to vote or to direct the vote 14,593,860* (See Exhibit C)

(ii) Shared power to vote or to direct the vote 0* (See Exhibit C)

(iii) Sole power to dispose or to direct the disposition of 16,793* (See Exhibit C)

(iv) Shared power to dispose or to direct the disposition of 0* (See Exhibit C)

Identification and Classification of the Subsidiary Which Acquired the Security Being Reported on By the Parent Holding Company or Control Person.
Ownership of More than Five Percent on Behalf of Another Person.
Item 5.	Ownership of Five Percent or Less of a Class

If this statement is being filed to report the fact that as of the date hereof the reporting person has ceased to be the beneficial owner of more than five percent of the class of securities, check the following.[ ].


Item 6.

Under the
Agreement
Item 7. described
in Exhibit
SeeC,otherExhibit B
	persons
	Identification and Classification of Members of the Group
	

	Item 8.
	
	

	may be
	
	

	Not applicable
	

	deemed to
	
	

	have the
	Notice of Dissolution of Group
	

	Item 9.
	
	

	right to
	
	

	Not applicable
	

	receive or
	
	

	the power
	Certification
	

	Item 10.
	
	

	to direct
	By signing below I certify that, to the best of my knowledge and belief, the
	

	the receipt
	
	

	
	securities referred to above were acquired and are held in the ordinary
	

	of
	
	

	
	course of business and were not acquired and are not held for the purpose of
	

	dividends
	
	

	
	or with the effect of changing or influencing the control of the issuer of the
	

	from, or the
	
	

	
	securities and were not acquired and are not held in connection with or as a
	

	proceeds
	
	

	
	participant in any transaction having that purpose or effect.
	

	from the
	
	

	
	
	

	sale of, the
	
	

	securities
	SIGNATURE
	

	covered by
	
	

	
	
	


this report.
	After reasonable inquiry and to the best of my knowledge and belief, I certify that the information set
	

	Credit
	
	

	forth in this statement is true, complete and correct.
	

	Suisse
	
	

	Securities
	
	

	(USA)
	February 09, 2007
	

	LLC and
	
	

	
	Date
	

	certain of
	
	

	
	/s/ Mark B. Kraske
	

	its affiliates
	
	

	may be
	Signature
	

	deemed to
	Mark B. Kraske, VP Trust Operations Management
	

	beneficially
	
	

	
	Support Services
	

	own more
	
	

	
	Name/Title
	

	than 5% of
	
	


the shares
Exhibit A
of
EXPLANATORY NOTE
Common
Stock

This Schedule 13G is filed by Wells Fargo & Company on its own behalf and on behalf of each outstanding

subsidiary listed on Exhibit B. Aggregate beneficial ownership reported by Wells Fargo & Company at October

under Item 9 on page 2 is on a consolidated basis and includes any beneficial ownership separately 31, 2006.

reported herein by a subsidiary.

Exhibit B

The Schedule 13G to which this attachment is appended is filed by Wells Fargo & Company on behalf of the following subsidiaries:

Wells Capital Management Incorporated (1)
Wells Fargo Funds Management, LLC (1)
Wells Fargo Bank, National Association (2)

________________

(1) Classified as a registered investment advisor in accordance with Regulation 13d-1(b)(1)(ii)(E).

(2) Classified as a bank in accordance with Regulation 13d-1(b)(1)(ii)(B).

Exhibit C

Wells Fargo & Company (the "Parent Company") may be deemed to beneficially own 14,604,918

shares of the common stock, par value $0.01 ("Common Stock"), of CommVault Systems, Inc., consisting of 14,594,653 shares of Common Stock that Wells Fargo Bank, N.A. (the "Bank"), a subsidiary of the Parent Company, may be deemed to beneficially own as described below and 27,058 shares of Common Stock that other Parent Company subsidiaries may be deemed to beneficially own (see Exhibit B). Of the 14,594,653 shares of Common Stock that the Bank may be deemed to beneficially own, 14,577,860 shares are subject to a Voting Trust Agreement, dated as of September 21, 2006 (the "Agreement"), among Wells Fargo Bank, N.A.(the Bank), and Credit Suisse Securities (USA) LLC and certain of its affiliates.

Under the Agreement, the shares have been deposited into a voting trust and are voted by the Bank in accordance with the Agreement. The Agreement requires that the Bank cause the shares of Common Stock subject to the Agreement to be represented at all CommVault stockholder meetings for purposes of determining a quorum, but the Bank is not required to vote the shares on any matter and any determination whether to vote the shares is required by the Agreement to be made by the Bank without consultation with Credit Suisse Securities (USA) LLC and its affiliates. If, however, the Bank votes the shares on any matter subject to a stockholder vote, including proposals involving the election of directors, change of control and other significant corporate transactions, the shares will be voted in the same proportion as votes cast “for” or “against” those proposals by other CommVault stockholders.

Holders of shares of Common Stock subject to the Agreement will retain the right to receive any dividends or distributions paid on the Common Stock. In order for a holder to cause shares covered by the Agreement to be distributed or transfered, the transfer must be deemed an “eligible transfer” under the Agreement, or such transfer must be in connection with a tender offer to purchase all of the outstanding shares of Common Stock. Generally, an eligible transfer under the Agreement is a transfer of shares that would not (i) subject to certain normal trading activity and customer account exceptions cause the aggregate number of shares of Common Stock held outside of the voting trust by Credit Suisse Securities (USA) LLC and its affiliates to equal or exceed 5% of the Common Stock then outstanding or (ii) cause the entity receiving the shares to be an affiliate of CommVault. The Agreement also permits the parties to the Agreement to make distributions-in-kind of shares of Common Stock subject to the Agreement upon the satisfaction of specified requirements.

The Agreement will terminate upon the earliest of:


September 21, 2016;
[image: ]

the written election of Credit Suisse First Boston Private Equity, Inc., an affiliate of Credit Suisse Securities (USA) LLC, Credit Suisse Securities (USA) LLC or the holders of the majority of the shares of Common Stock subject to the Agreement and the satisfaction of specified requirements; or
[image: ]

the transfer of all of the shares of Common Stock subject to the Agreement in a matter permitted thereunder.
[image: ]

The Agreement provides Credit Suisse First Boston Private Equity, Inc., Credit Suisse Securities (USA) LLC and the holders of a majority of the shares of Common Stock subject to the Agreement with the right to terminate the Agreement subject to the satisfaction of specified requirements, including that, immediately after giving effect to such termination, Credit Suisse First Boston Private Equity, Inc. and its affiliates will not be affiliates of CommVault within the meaning of Rule 144 of the Securities Act of 1933.

The foregoing discussion of the Agreement is qualified in its entirety by reference to the Agreement, which is filed as Attachment A hereto and incorporated herein by reference.

Exhibit D

Attachment A: Voting Trust Agreement, dated as of September 21, 2006, among Wells Fargo Bank, N.A. and Credit Suisse Securities (USA) LLC and certain of its affiliates.

vtawfccommvault021207.htm



Attention:	Intentional misstatements or omissions of fact constitute Federal criminal violations (See 18 U.S.C. 1001)


Advisor Consultant Network, Inc. Copyright © 2006
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VOTING TRUST AGREEMENT

Relating to Shares of

COMMVAULT SYSTEMS, INC,

THIS VOTING TRUST AGREEMENT (the “Agreement™) 1s made and entered
into as of September 21, 2006, by and among Sprout CEO Fund, L.P. (“Sprout CEO
Fund”), DLI Capital Corporation (“DLJ Capital”), Sprout Grewth IL, L.P. (*Sprout
Growth I1”), Sprout Capital VII, L.P. (“Sprout Capital VII""), Sprout Capital IX, L.P.
(“Sprout Capital IX”), Sprout Entreprenenrs’ Fund, L.P. (“Sprout Entrepreneurs’
Fund™), Sprout IX Plan Investors, L.P. (“Sprout IX Plan Investors”), DL Merchant
Banking Partners, L.P. (“DLJ Merchant Banking Partners™), DLJ International
Partners, C.V, (“DLJ International Partners™), DLJ Offshore Partners, C.V. (“DLJ
Offshore Partners”), DLIMB Funding. Inc. (“DLJMB Funding™), DL] First ESC, L.P.
(“DLJ First ESC") and DLJ ESC II, L.P. (*“DLJ ESC IT" and, together with Sprout
CEO Fund, DLJ Capital, Sprout Growth II, Sprout Capital VII, Sprout Capital IX, Sprout
Entrepreneurs’ Fund, Sprout IX Plan Investors, DLI Merchant Banking Partners, DLJ
International Partners, DLJ Offshore Partners, DLIMB Funding and DLJ First ESC, the
“Stockholders™), Wclls Fargo Bank, N.A.. as trustce (together with its successors in such
capacity, the “Trustee”), Credit Suisse First Boston Private Equity, Inc., a Delaware
corporation, and its successors (“CS Private Equity”) and Credit Smisse Sccunitics
(USA) LLC, a Delaware limited liability company, and its successors (“CS Securities”),

WHEREAS, the partics hereto desire to record their arrangements with respect to
shares of common stock, par value $.01 per share (“Common Stock™), of CommVault
Systems, Ine., a Delaware corporation (the “Corporation™), Series A Preferred Stock,
par valuc $.01 per share (“Series A Preferred Stock”), of the Corporation, Scrics B
Preferred Stock, par value $.01 per share (“Series B Preferred Stock™), of the
Corporation, Series C Preferred Stock, par value 8,01 per share (“Series C Preferred
Stock™), of the Corporation, Series D Preferred Stock, par value $.01 per share (“Series
D Preferred Stock™), of the Corporation, Series E Preferred Stock, par value $.01 per
share (“Series E Preferred Stock™ and, together with the Serics A Preferred Stock,
Series B Preferred Stock, Series C Preferred Stock and Series D Preferred Stock, the
“Series A - E Preferred Stock™), of the Corporation. Series AA Preferred Stock, par
value §.01 per share (“Series AA Preferred Stock™), of the Corporation, Series BB

[INYCORP: 23106%91]

Preferred Stock, par value $.01 per share (“Series BB Preferred Stock™), of the
Corporation, and Series CC Preferred Stock, par value $.01 per share (“Series CC
Preferred Stock™ and, together with the Series A - E Preferred Stock, Series AA
Preferred Stock and Scrics BB Preferred Stock, the “Preferred Stock™), of the
Corporation.

NOW, THEREFORE, the parties herete agree as follows:

SECTION 1. Certain Definitions. In this Agreement:




image45.jpeg
{a) “Capital Stock™ of any person means any and all shares, interests (including
partnership interests), rights 1o purchase, warants, options, partcipations or other
cquivalents of orinterests in (however designated) cquity of such person, but cxcluding
debt secuities convertible into such equity.

(b) “Common Share” means @ share of Common Stock.

(¢) “Control Affiliate” means CS Private Fquity (as defined above) and any
person controlling, controlled by or under cormmon control with, directly or indirectly,
CS Private Equity.

(d) “CS Affiliate” means any person who is 2 Control Affiliate, Employee
Affiliate or Other Affiliate.

(€) “CS Parent” means Credit Suisse (USA) Inc., a Delaware corporation, and its
sueeessors.

(f) “Employee Affiliate” means any person employed by (or who i the spouse,
relative o relative of a spouse, in each case residing in the home of a person employed
by) a Control Affiliate,

(8) “Exchange Act” means the Securities Exchange Act of 1934,

(h) “Exeluded Capital Stoek” means shares of Capital Stock of the Corporation
that any CS Affiliate owns (or has the right to acquire within 60 days) that are not subject
10 this Agreement.

(i) “Holder” means from time to time, any person for whom Shares are held
hereunder by the Trustee.

() “Lockup Agreements” means collectively the agreements between cach of the
parties to this Agreement (other than the Trustee, CS Private Equity and CS Secnrities)
and CS Securities and Goldman, Sachs & Co., in each case dated on or abont January 17,
2006.

(k) “New Registration Rights Agreement” mezns the Registration Rights
Agreement, dated on o about September 27, 2006, among the Corporation, each of the
Stockholders, Thomas J. Barry, Lary Cormier, Randy Fodero, Robert Freiburghouse,

2
mrcom e




image46.jpeg
Bob Gailus, N, Robert Hammer, David H. Ircland, Lon Miceli, Tom Miller and Scotty R.
Neal

1) “Other Affiliate” means any person that has a substantial busincss
relationship with a Control Affiliate and which is not itself a Control Affiliate.

(m) “person” means any individual, corporation, parinership, limited liability
company, joint venture, association. jointstock company, trust, unincorporated
organization, government or any ageney or political subdivision thereof or any other
ey,

(n) “Preferred Share” means a share of Preforred Stock.
(0) “Securities Aet” means the Securities Act of 1033

(p) “Series AA Registration Rights Agreement” means the Amended and
Restated Registration Rights Agreement, dated as of September 2, 2003, entered into by
and among the Corporation and certain of its stockholders, related to shares of Serics A
Preferred Stock.

(q) “Series BB Registration Rights Agreement” means the Amended and
Restated Registration Rights Agreement, dated as of Sepiember 2, 2003, entered into by
and among the Corporation and certain of ts stockholders, related to shares of Series BB
Prefrzed Stock.

(r) "Series CC Registration Rights Agreement” means the Amended and.
Restated Registration Rights Agreement, dated 25 of September 2, 2003, entered into by
and among the Corporation and certain of its stockholders, related to shares of Series CC
Preferred Stock.

(s) “Share” means a Common Share, Preferred Sharc or any other Share
Equivalent,

(1) “Share Equivalent” means at any time any security convertibe into,
exchangeablo for, or carying the right o acquire Corumon Stock or subseriptions,
wanrants, options, ights or other anrangements obligating the Corporation to issuc or
dispose of any of shares of Comman Stock, regardless whether such secity is
convertible, exchangeable or exercisable at such time,

(u) “Stockholders Agreement” means the Amended and Restated Stockholders.
Agreement dated as of May 22, 2006, among the Corporation, each of the Stockholders,
Thomas J. Barry, Lany Cormier, Randy Fodero, Robert Freiburghouse, Bob Gailus, N,
Robert Hammer, David H, Ireland, Lou Miceli, Tom Miller and Scotty R. Neal.

(v) “Voting Stock” of a person means all classes of Capital Stock of such person

then oustanding and normally enitled {without regard to the occurrence of any
contingency) to vote in the clection of directors, managers or trstees thereof

oo
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SECTION 2. Deposit.

(2) Each of the Stockholders hereby duly assigns and delivers or has caused 1o be
duly assigned and delivered to the Trustee to be held pursuant to this Agreement the
mimber of Shares set forth opposite its name on Schedule A attached hereto (the “Initial
Deposit”). Upon the request of CS Securities, each of the Stockholders shall assign and
deliver such mumber of Shares from time to time owned by such Stockholder such that,
‘when together with all other Excluded Capital Stock owned by CS Affliates, the
Excluded Capital Stock owned by such Stockholder does not represent five pereent (5%)
or morein the aggregate of the total voting power of the Voting Stock of the Corporation
outstanding at such time. Subject to the provisions of Section 2(b) below, cach of the
parties to this Agreement (other than the Trustee) shall from time to time deliver or cause
10 be delivered by entities under its control to the Trustee all Shares owned by any CS.
Affiliate or acquired by any CS Affiliate such that Fxclnded Capital Stock owned by CS
Affillates does not represent five percent (5%) or more in the aggregate of the total
voting power of the Voting Stock of the Corporation outstanding at such time.

(b) For purposes of determining whether five percent (5%) or more in the
‘aggregate of the total number of shares of the Voting Stock of the Corporation at any
time outstanding arc owned by CS Affiliates, there shall be excluded, and no deposit of
Shares shall be required hercnnder as a conscquence of, any Shares:

(i) held by CS Securities or any other Control Affiliate that is registered as
a broker-dealer under the Exchange Act, if such shares are held in connection
withits normal trading activities as a broker-deler; provided, however, that CS
Parent shall cause CS Securities or such other Control Affiliate to agree that it
will not vote such shares,

(i) held by CS Seeurities or any other Control Affiliate that is a registercd
‘roker-dealer under the Fxchange Act,if such shares are held in a syndicate or
trading account and were acquired by it in its capacity as an underwriter or
placement agent, whether in an offering registered under the Securifies Act or
otherwise; provided, however, that CS Parent shall cause CS Securities or such
other Control Affiliate to agree that it will not vote such shares,

(i) held by CS Securities for the account of any person other than a
Control Affiliate or Employee Affiliate o in the name of a enstomer account,
‘which customer is a pezson ofher than a Control Afiliate or Employee Affiiate;
provided. however, that CS Seeurities may vote the shares only when instructed
by the beneficial owrner thereof or as otherwise permitted under the rules of the
primary national sccurities exchange on which the Shares are fisted. if any,

(iv) held in an investment advisory aceount as to which a Control Affiliate

is an investment advisor, the asscts of which account are not owned by a Control
Affiliate, or

oo
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(v) held by an Employee Afiliate ofher than a person holding the position
of Managing Director or above (or performing the comparable funciion) of CS
Securities or any of its subsidiaries or held by an Other Affiliate, unless in either
case a contract or other arrangement (other than his Agreement) regarding the
voting of such Shares exists between such Employee Affiliate or Other Affiliate
and any Control Affilite.

(¢) Fromtime to time afier the date hercof, any Holder or any CS Affiliate may
deposit additional Shares to be held pursuant to this Agreement by assigning and
delivering such Shares (o the Trustee.

(d) The Trustee hereby acknowledges that the Shares deposited with the Trustee
‘pursuant 1o the Initial Deposit are subjeet to the Lockup Agreements. The Trustee hereby
acknowledges and agrees that it shall not transfer the Shares (or any Trust Certificates
representing such Shares) deposited with the Trustee pursiant to the Initial Deposit for
100 days after September 21, 2006, including by seeking any waiver of the Lockup
Agreemerts.

SECTION 3. Transfer on Books of Corporation. The Trustee shall, 10 the extent
applicable, canse all Shares transferred to or deposited with it in its capacity as Trustec
hercunder (such Shares, the “Trust Shares”) to be registored as transferred to it as
Trustee on the books of the Corporation and will issue and deliver by first class mail or
overnight courier 1o cach Holder a Voting Trust Cerificate (a “Trust Certificate”) for
the number of Shares so transferred to the Trustee.

SECTION 4. Form, Trust Certificates shall be in substantially the following
form (with such modifications as may be appropriate if the applicable Trust Certificate
represents Share Equivalents):

“THIS VOTING TRUST CERTIFICATE MAY BE
TRANSFERRED TO A CS AFFILIATE (AS DEFINED
INTHE VOTING TRUST AGREEMENT (AS DEFINED
BELOW) AND IS SUBJECT TO TERMS AND
CONDITIONS SET FORTH IN THE VOTING TRUST
AGREEMENT DATED AS OF SEPTEMBER 21,2006
(THE “VOTING TRUST AGREEMENT"), 4 COPY OF
WHICH HAS BEEN FILED IN THE REGISTERED
OFFICE IN THESTATE OF DELAWARE OF
COMMVAULT SYSTEMS, INC., A DELAWARE
CORPORATION (THE “CORPORATION”). SUCH
COPY IS OPEN TO INSPECTION DAILY DURING
BUSINESS HOURS BY ANY STOCKHOLDER OF THE
CORPORATION OR ANY BENEFICIARY OF THE
VOTING TRUST CREATED PURSUANT TO SUCH
VOTING TRUST AGREEMENT.
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CommYalt Systems, Inc.
VOTING TRUST CERTIFICATE
Ceriificate No No. of Shares

‘This centifies that (the “Holder") has transferred 1o the
undersigned Trustee the above-stated number of shares of Common Stack, par value $.01
per share, of Comm¥ault Systems, Inc., a Delaware corporation (the “Corporation™), 1o
be held by the Trustee pursuant to the terms of the Voting Trust Agrecment daed as of
September 21,2006 (the “Voting Trust Agreement™), a copy of which agreement has
been delivered to the above-named Holder and filed in the registered office of the
Corporation in the State of Delaware. The Holder, or his or ts registered assigns, will be
enitled (i) o receive payments cqul to any and all cash dividends collecied by the
Trustee on the above-stated number of shares, (i) to receive all other dividends or
distributions except 10 the extent that property received is required to be deposited in the
trust ereated by the Voling Trust Agreement and (ii) o the delivery of 2 cerificate or
certificates for that number of shares on the termination of the Voting Trust Agreement,
in accordance wih its provisions. At al tnes prior (0 the termination of the Voting
Trust Agreement, the Trustce has the exclusive right o vote the above-stated mumber of
shares, or give written consent, in person ar by proxy, atall meetings of stocklolders of
the Corporation, and in all proceedings in which the vote or consent, wiitten or
otherwise, of the holders of seeurities of the Corporation may be required or auhorized
by law

‘This Voting Trust Certificare is transferable to any CS Affiliate (as defined in the
Voting Trust Agreement) on the books maintaincd by the Trustce at the principal
corporate frust office of the Trustee by the Holder hereof, in person or by duly authorized
attorney, and upon surender hereof; and until so fransferred the Trustee may freat the
registered Holder hercof as the absolute owner hereaf for all purposes.

‘The Holder, by the acceptance of this Voting Trust Certificate, agrees to be bound
byall of the provisions of the Voting Trust Agreement as fully as if ifs terms ware sct
forth in this Voting Trust Certificate.

EXECUTED this __ day of 5

By:

Title:
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[Form of Assignment for Reverse of Voting Trust Certficate]

For value received, Tereby sells, assigns, and transfers unto

the within Voting Trust Certificate and al rughts and interests represented
hareby, and does hereby irrevocably constime and appoint attorney to mansfer
such Voting Trust Certificate on the books of the within-named Trustee with full power
of substitution in the premises.

Date:

Signes

[*Signatures must be guaranteed by an “eligible guarantor institution” meeting
the requiremens of the Trustee, which requirements include membership or partcipation
in STAMP or such other “signatire guarantce program” as may be determined by the
Trustee in addition to, or in substitution for, STAMP, all in accordance with the
Securities Exchange Act of 1934, as amended ]

SECTION 5. Additional Trust Certificates. Any Holder may at any time deposit
with the Trustee addifional certificates (or the equivalent evidence of ownership in the
case of Share Equivalents) for Shares. Any CS Affiliate acquiring Shares may at any
time becomse a Flolder by (a) depositing, or cansing to be deposited, certificates (or the
equivalent evidence of ownership in the case of Share Equivalents) for Shares, duly
endorsed for transfer, with the Trustee and (b) accepting a Voting Trust Certificate in
respect of such Sharcs.

SECTION 6. Voting: Powers.

(2) At all times prior to the termination of the voting trust created herein, the
Trustee shall have the exclusive right 1o vote the Trust Shares, or give writien consent, in
person or by proxy, at all mectings of stockholders of the Corporation, and in all
proceedings in which the vote or consent, writicn or otherwise, of the holders of Sharcs
‘may be required or authorized by law.

‘The Trustee shall vote all Trust Shares in accordance with this Agreement. The
Trustee shall have full power and anthority, and it is hereby empowered and authorized,
10 vote the Trust Shares, and to do any and all other things and take any and all other
actions as fully as any stoekholder of the Corporation might do if personally presentat a
‘mecting of the stockholders of the Corporation. To effet the forcgoing (and to avoid any
potential timing problems that might otherwise be caused if the Trustee were required to
‘wait until all votes are tallied before voting the Trust Shares), the Trustee may give
instructions to the Corporation to the effect that the Trust Shares are being voted on such
‘matter “on a pro rata basis proportionate to all other votes actually cast.” The Trustee
shall vote the Trust Shares on a pro rata basis proportionate 10 all other votes, other than
the Trust Sharcs, actally cast on the particular matter, cxcept with respect to matiers that
under current o future Delaware law require apptoval by a class of outstanding shares of
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the Corporation, which class includes the Trust Sharcs, the Trust Shares shall be voted on
4 prorata basis proportionate 10 all other votes of Shares of such class actually cast, other
than Trust Shares, actually voting on the particular matier.

(b) The Trustee shall take all necessary action to ensure that the Trust Shares are
represented at all stockholder meetings of the Corporation such that the Trust Shares are
counted as preset for purposes of determining the exisience of a quorum at such meeting
under the Delaware Genral Corporation Law and the Corporation’s Certificatc of
Incorporation and By-laws: provided. however, that this clause (b) shall not obligate the
Trustee to vote on any matter.

(c) Each Holder agrees that it will not communieate with the Trustee in
connection with any proceeding in which the vote or consent of the holders of Shares
may be required or autharized by law or otherwise seck to influence the Trustee in the
excrcise of it right o voe or consent in any such proceedings. Notwithstanding
anything herein o the contrary, the Trustee shall vote the Trust Shares (and use its power
or right, if any, 1o designate or remove directors of the Corporation) to prevent the
election of more than one CS Affliate as a dircetor of the Corporation. The duties of the
Trustee under this Agreement shall include exercising reasonable effort under this
Agreement in a manner that ensuzes that no CS Affiliae exercises control over the
Corporation. CS Private Equity shall promprly provide to the Trustee from fime to time,
upon request, such information os s reasonably necessary (including certificates or other
documents) in order to enable the Trustee to carry out the foregoing obligations: provided
that the Trustee shall not be held responsible for identifying a person as a CS Affiliate
unless it has actual knowledge that such person is a CS Affiliate.

SECTION 7. Dividends. Ifthe Corporation pays o issues dividends or makes
other distributions on the Trust Shares, the Trustee shall aceept and reccive such
dividends and distributions. Upon receipt of dividends and disiributions the same shall
be prorated ameng the Holders that have a beneficial intezest hereunder in the Trust
Shares with respect to which such dividend or other distribution was made in accordance
with their inferests and, subject to the next sentence, the amount shall be distributed
prompily pursuant to transfer instructions set forth on Schedule B atached hereto. 1f the
dividend or distribution is in Sheres, such Shares shall be held by the Trusice under the
vating trust created herein and new Trust Certificates represenfing the Shares received
shall be issued o the applicable Holders. Holders eniiled to receive such ividends or
distributions, or Trust Certificates in respect thereof, described in this Section 7 shall be
those Holders registered as such on the transfer books of the Trustee at the close of
business on the day fixed by the Corporation for the taking of 2 record fo defermine those
holders of its stock entitled fo receive such dividends or distributions. In the performance
of its duties to deliver cash dividends under this Agroement, the Trusice shall not be
obligated to risk its own fnds and will not be liable for taxes or other charges related to
the delivery of such dividends or distributions.

SECTION R, Retention of Registration Rights. Fach Holder, if such Holder is a
party to the Series AA Registration Rights Agreement, Series BB Registration Rights
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Agreement, the Serics CC Registration Rights Agreement, the Stockholders Agreement
or the New Registration Rights Agreement, retains, after depositing any Shares with the
Trustee pursuant to this Agreement, the rights granted to such Holder in any of the
above-mentioned agreements 1o which such Holder is a party, and shall retain the right to
agree, in respect of Shares subject fo such agreements, to any amendments to such
agreements.

SECTION S. Termination. The voting trust ercated herein shall terminate on the
earliest 1o oceur of:

(a) ten years from the date hereof;

(b) the written cloction of €S Private Equity, CS Securitios or the Holders
of Trust Certificates representing fifty percent (50%) or more of the Trust Shares
represented thereby; provided that () if CS Private Equity or CS Securities
delivers the written election, CS Private Equity or CS Securities, as applicable,
delivers (or such Holders deliver) to the Trustee an opinion of independent
‘nationally recognized counsel who are experts in matters involving the federal
securities law, that, immediately after giving effect to such termination, no CS
Affiliate should be an affiliate of the Corporation within the meaning of Rule 144
under the Sccuritics Act and (i) the Trustee shall have received a certificaic of an
officer of CS Private Equity or CS Securities, as applicable, (on which it may rely
conelusively) to the effect that clause (b)(i) has been satisfied, together with a
copy of the opinion called for thereby; or

(¢) transfer of, or xequest for, all of the Trust Shares in accordance with
Section 10 or 11, as applicable.

Subjeet to CS Private Equity's delivery of the officer’s ceriificate and the opinion
of connsel described in Section 9(b) above, an election pursuant to Section 9(b) shall be
effcctive upon delivery of notice thereof o the Trusice.

Upon the termination of the voting trust herein created, the Holders shall
surtender their Trust Certificates fo the Trusiee, and the Trustee shall deliver by first
elass mail or overnight courier fo the Holders certificates (or the equivalent evidence of
ownership in the case of Share Equivalents) for Shares, properly endorsed for transfer (1o
the extent possible), cquivalen to the number and type of Shares represented by the
respective Trust Certificates sumendered.

SECTION 10, Transfers of Trust Shares.

(a) Except as provided in Sections 9, 11 and 12 and in subsections (a). (b) and (c)
of this Section 10, certificates (or the equivalent evidence of ownership in the case of
Share Equivalents) for Trust Shares may not be delivered to a Holder, a Holder’s
designes or any other person. A Holder may notify the Trustee in writing that the Holder
desires 1o canse a certificate or certificates (or the equivalent evidence of ownership in
the case of Sharc Equivalents) for Trust Shares in which the Holder has a beneficial
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interest hereunder to be distributed or transferred to any person, including such Holder,
only if such transfer is an Fligible Transfer, which is defined o3 any transfer meeting the
requirements set forth in elause (a)(i), (a)ii) or (aiii) below or as otherwise permitted.
pursuant 1o clause (¢) below or Seetion 9, 11 or 12, Any person that acuires Trust
Shares pursuant 1o an Eligible Transfer i hereinafier referred o os on “Eligible
Transferce”.

(i) Txansfer of Trust Shares to any Control Afiliate or any Employee
Affiliate holding the Position of Managing Director or Above. An “Eligible
Transfer” for purposes of this clanse (a)(i) means any distibution or transfer of
Trust Shares o any Control Affiliate or any Employee Affiliate holding the
‘pasition of Managing Director or above (or performing the comparable function)
of any Control Affiliate (including by way of a distribution by a Holder 10 its
imited partners}; provided that cither (A) (x) a contract or other arrangement
(other than this Agreement) regarding the voting of such Trust Shares does not
exist between any CS Affiliate and such transferee and (y) immediately after
giving cffect 1o such distribution or transfer, CS Affiliates will not ow in the
aggregate Excluded Capital Stock amounting to 5% or more of the total voting
power of the Voting Stock of the Corporation then outstanding or (B) the Trust
Shares distributed or transferred to such Control Affiliate or Employee Affiliate
shall be subject to this Agreement and shall be antomatically deposited with the
‘Trustee in accordance with Section 2. In connection with any distribution or
transfer pursuant to this clause (a)(i), CS Private Equity shall deliver a cartificate
of an officer of CS Private Equity ccrtifying that, immediatcly aficr giving cffect
to such transfer, the conditions of cither clause ()(A) or (i)(B) arc satisficd.

(i) Transfer of Trust Shares to any Employee Affiliate not holding the
Position of Managing Dircetor or Above. An “Eligible Transfer” for purposcs of
his clause (2)(i) means any distribution or trensfer of Trust Shares to any
Employee Affiliate not holding the position of Managing Director or above of any
Control Affiliate (including by way of a distribution by a Holder to its limited
‘partners); provided that (A) a contract or other arrangement {other than this
Agreement) regarding the voring of such Trust Shares does not exist between any
€S Affiliate and such ransforee and (B) any proposed distribution or transfer will
not be an Eligible Transfer if, immediately afier giving effect to such distribution
or transier, the proposed distributce or transferee, together with s affliates,
would be an affiliate of the Corporation within the meaning of Rule 144 of the
Sccuritics Act. In connection with any distribution or ransfer pursuant to this
clause (a)(ii), CS Private Equity shall deliver a certificate of an officer of CS
Private Equity certifying thar, immediately afier giving effect to such wansfer, the
conditions of clause (a)(i)A) and (B) arc satisfied.

(ifi) Transfer of Trust Shares to Other Affiliates and Third Parties Not
Affiliated with CS Private Equity. An “Eligible Transfer” for purposcs of this
clause (a)(ii) means any distribution or transfer of Trust Shares to any Other
Affiliate or any third party not afliliated with CS Private Equity (including by

10
oo




image54.jpeg
way of a distribution by a Holder to it limited partners); provided that (A) a
contract or other arrangement (other than this Agreement) regarding the voting of
such Trust Shares does not exist between any CS Affiliate and such transferee and
(B) any proposed distribution or wransfer will not be an Eligible Transferif,
smmediately afier giving effeet to such distribution o ransfer, the proposcd
distributee or transferce, together with its affiliates, would be an affliate of the
Corporation within the meaning of Rule 144 of the Securities Act. In connection
with any distibution or transfer pursuant to this clause (a)(i), (x) in the case of a
distribution or ansfer to an Other Afiliate, CS Privaic Fquity shall deliver a
certificate of an officer of CS Private Equity certifying that, immediately afier
giving cffect 1o such distribution or transfer, the conditions of clause (a)(iiXA)
and (B) arc satisficd and (v} in the casc of a distribution or transfor to a third party
not affiliated with CS Private Equity, CS Private Equity or such distributee or
transferee shall deliver an opinion of independent nationally recognized counsel
who are experts in matters involving the federal securitics law, that, immediately
aficr giving effect to such transfer, such istibuice or transferee, together with ts
affiliates, should not be an affiliate of the Corporation within the meaning of Rule
144 of the Securitics Act; provided, however, that in the case of any distribution
of Trust Shares under this clause (2)iii) by any Holder that is a limited
parinership (a “Limited Partnership”) o its imited pariners so long a5 (1) the
Limited Partnership has more than 130 limited partners (or, if such Limited
Partnership has less than 150 limited pariners, such distibution of Trust Shares is
‘made simultaneously with the distribution of Trust Shares by a Holder that is a
Limited Partership that has more than 150 limited partners), (11) the distribution
10 €ach limited partner is in proportion o such limited parmers” interests in the
Limited Partnership, (1II) each limited pariner, together with its affilates, will
seceive Trust Shares representing less than 0.5% of the fotal voting power of the
Voting Stock of the Corporation then outstanding, (V) the Limited Partnership is
distribuing all Trust Shares owned by such Limited Partnership and (V) the
Limited Partnership will be fully divested of dispositive and voting power over
sueh Trust Shares being distributed afier such distribution, CS Private Foity
shall deliver a cerificate of an officer of CS Private Equity certifying that cach of
the conditions of this proviso to clauso (a)ii) are satisfied and that, immediately
afier giving effect {o such distribution, CS Private Equity has no reasan to believe
that any such limited parine, together with its affiliates, should be an affiliste of
the Corporation within the meaning of Rule 144 of the Securities Act.

(v) Notwithstanding the foregoing, if a tender offer to purchase all the
outstanding shares of Common Stoek has been made in accordance Section 14(d)
and Regulation 14D of the Exchange Act, then 2 Holder may nofify the Trstee in
aiting that the Holder desires to couse a certficate or certificates for Trust
Shares in which the Holder has a beneficial interest hereunder to be tendered in
such tender offer pursuant to the procedures set forth in the applicable Schedule
‘TO (or any successor form). The Trustee shall tender Trust Shares in accordance
with such Holder’s written instructions; provided that afier such Trust Shares
have been tendered and prior to consemmation of the tender offer, sush Trust.
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Shares shall remain subjet to this Agrecment. IFthe tender offer is not
consummated, such tendered Trust Shares shall be delivered to the Trustee and
shall be subject to this Agreement.

(b) The notice delivered pursmant to Section 10(a) shall name such Eligible
Transferee and shall state

(i) its mailing address;

(1) the proposed wansfer date (which date shall be not less than five days
after the Trustee’s receipt of such notice);

(s the mumber and type of Shares to be transfarred; and

() the consideration, if any, (o be paid by such Eligible Transferee
therefor.

‘The notice to the Trustee shall also contain a representation that such distributee
or transferee is an Eligible Transferee and shall be 2ccompanied by a Trust Certificate or
Certificates of the Holder, duly endorsed for transfer, representing not less than the
number of Shares of the type fo be transferred to the Fligible Transferee. On the date
specified in such notice, and upen reccipt by the Trustoe from such Eligible Transferce of
the specified consideration, if any, the Trustee shall deliver: (i) to the Eligible
Transferee, a certficate (or the cquivalent evidence of ownership in the case of Share
Equivalents) for the number of Shares of the type specified in such nofice, registered in
the name of the Trustee and duly endorsed for transfer, and (i1} o the Holder, (A) a Trust
Certificate representing a munber of Shares, if any, equal to the mumber of Shares of the
type represented by the surrendered Trust Ceriificate Less the number of Shares of the
type transferred to such Eligible Transferee, and (B) the consideration, if any, received
from such Eligible Transferce. Such consideration shall be distributcd prompily to such
Holder pursuant to the transfer instructions set forth on Schedule B attached hereto.

(<) A Holder may at any time dirct the Trustee by notice in writing to transfer a
certificate or certificates (or the equivalent evidence of ownership in the case of Share
Equivalents) for Shares in which the Holder has a beneficial interest herennder (i} to an
underwriter (including CS Private Equity) in connection with a public offering of the
Shares registered under the Securities Act or (i) in conncction with salcs made pursuant
10 Rule 144 (other than subsection (k) thoreof) under the Securities Act throvgh a broker-
dealer (including CS Private Equity). Such notice shall state (A) the underwriter’s or
broker dealer’s mailing address, (B) the proposed transfer date (which date shall not be
lessithan three days after the Trustee’s receipt of such notice), (C) the number and type of
‘Shares (o be transferred, and (D) the consideration, if any, o be paid. The notice shall
also be accomparied by a certificatc of an officer of the Holder cortifying that such
requestis being made soldly for sales made in connection with a public offering of the
Shares registered under the Securities Act or sales made pursuant to Rule 144 (other than
subsection (k) thereof) under the Securities Act and & Trust Certificate or Certificates of
the Holder, duly endorsed for transfer, representing not less than the number of Shares of
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thetype to be transferred. The Trustee shall be entitled to conclusively rely upon such
certificate. On the date specified in such notice, and upon receipt by the Trusteo from
such underwriter or such other transferes of the specified consideration, if any, the
Trustee shall deliver: (x) to the mnderwriter or such other transferee, a certificate (or the
<quivalent evidence of ownership in the case of Share Equivalents) for the number of
Shares of the type specified in such nofice, registered in the name of the Trustee and duly
endorsed for transfer, and (y) to the Holder, a Trust Certificate representing a number of
Shares, if any, equal to the murber of Shares represented by the surrendered Trust
Cerificate less the nummber of Shares transfened to such underwriter or such ofher
transferee, and (2) o the Holder, the consideration, if any, received from such
underwriter or such other transferee, Such consideration shall be distributed prompily 1o
the Holder pursuant to the transfer instruetions sct forth on Schedule B attached hereto.

Notwithstanding the foregoing, if he Holder intends to transfer Shares pursuant
10 the exercise of the over-allotment option granted to the underwriters in conncetion
with a public offering of Shares, the transfr date in the notice may be less than five but
shall not be Less than two days afler the Trustee’s receipt of such notice; provided trat if
the transfer date in the noice i less than five days after the Trustee’s reccipt of the
natice, the Trustce shall only be obligated to use ts reasonable best efforts to effect the
ransfer of such Shares by such ransfer date.

Nothing in this Section 10 or elsewhere in this Agreement shall prohibita Holder
from transferring Trust Certificates in accordance with the terms of the Trust Certificates.

SECTION 11, Requests for Shares. A Holder (hereinafter referred to as a
“Requesting Party” for the purpose of this Section 11) may request of the Trustee in
writing that the Trustee transfer to such Requesting Pary a certifieate or certificates (or
the cquivalent evidence of ownership in the case of Share Equivalents) for Shares in
which the Requesting Party has a beneficial interest hereunder, which Shares shall not be
subject to this Agreement; provided, however, that (a) the Trustee shall not honor such
request if immediately after giving cffect thereto CS Affiliates will cwn in the aggrepate
Excluded Capital Stock amounting to 5% or more of the total voting power of the Voting.
Stock of the Corporation then outstanding; (b) the Trustee shall not honor such requestif
immediately after giving effect thereto, the Requesting Party, together with its affliates,
will be an affiliatc of the Corporation within the meaning of Rule 144 of the Sccurifics
Act; and (¢) if the Requesting Party is not CS Private Equity, the Trustee shall not honor
such request unless CS Private Equity consents in writing to such request. Such written
request shall name such Requesting Party and shall state (i) the proposed transfer date
(wihich date shall be not less than five days after the Trustee’s receipt of such request)
and (i) the number and type of Shares to be transferred. The notice to the Trustee shall
also be accompanied by (A) a Trust Certificate or Certificates of the Requesting Party,
duly endorsed for ransfer, representing not less than the number of Shares of the type 1o
be transferred to the Requesting Party, (B) a certificate of an officer of CS Private Equity
certifying that immediately afier giving effect to such request all CS A ffiliates will own
in the aggregate Excluded Capital Stock amounting to less than 5% of the total vofing
power of the Voting Stock of the Corporation then outstanding and (C) if the Requesting
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Party is not 2 CS Affiliate, an opinion of independent nationally recognized counsel who
o experts in matters involving the federal securifies law, that, immediately after giving
effect to such request, such Requesting Party, together with its affiliates, should not be an
affiliate of the Corporation witkin the meaning of Rule 144 of the Secirities Act, The
Trustee shall be entitled to conclusively rely upon such certificate or legal opinion, On
the date specified in such request, and upon receipt by the Trustee from the Requesting
Party of such certificates and legal opinians, as applicable, the Trustee shall deliver (o the
Requesting Party a certificate (ox the equivalent evidence of ovnership in the case of
Share Equivalents) for the number of Shares of the type specified in such notice,
registered in the name of the Trustee and duly endorsed for transfer.

SECTION 12. Exercise, Conversion, Exchange or Cancellation of Shares. The
Trustee shall, upon written instruction of a Holder, submit to the Corporation for
exercise, conversion, exchange or cancellation any Share in which such Holder has &
bencficial interest hereunder. Such notice shall statc (2) whether such Sharcs ar to be
exercised, converted, exchanged or cancelled, (b) the date on which such Shares are to be
submitted to the Corporation (which date shall not be less than five days after the
Trustee’s receipt of such notice), (<) the number and type of Shares to be submitted to the
Corporation and () the consideration, if any, to be received upon such exercise,
conversion, exchange or cancellation from the Corporation. The notice shall be
‘accompanied by (i) 2 Trust Centificate or Certificates of the Holder, duly endorsed for
transfer, representing not less than the mumber of Shares of the type to be submiticd to
the Corporation and (ii) any exercise price or other payment and any agreement,
certificate or other documentation required in connection with such exercise, conversion,
exchange or cancellation. On the date specified in such notice, and against receipt from
the Corporation of the specified consideration, if any, the Trustee shall deliver by first
class mail: (A) to the Corporation, (x) a certificate or certificates for the number of
Shares of the type specified in such notice, registered in the name of the Trustec and duly
endorsed for transfer and (y) any exercise price or other payment and any agreement,
certificate or other documentation delivered to the Trustee by such Holder with such
notice and (B) to the Holder, (x) a Trust Certificate representing a number of Shares
equal 10 the number of Shares represented by the surrendered Trust Certificate or
Cortificates less the number of Shares submitted to the Corporation and (y) the
consideration, if any, received by the Trustee pursuant to such exercise, conversion,
exchange or cancellation; provided that if such consideration includes Shares, such
Shares shall be retained and held by the Trustee pursuant to this Agreement and new
Trust Certificates representing such Shares shall be issued to such Holder.

SECTION 13, Increase or Decrease in Number of Shares. Tn the event of an
increase in the number of Shares by virtue of a stock split or the decrease in the number
of Shares because of a contraction of Shares or a change in the number of outstanding
Shares as a result of some other recapitalization in which the Corporation receives no
consideration for the ssuance of the additional or reduced number of Shares, the new
additionsl or changed number of Shares shall be held by the Trustee and new Trust
Certificates representing the appropriate changed number of Shares shall beissued to
Holders upon snrrender of the then existing Trust Certificates.
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SECTION 14, Successor Trustee. There shall iniially be one Trusice of the
voting trust crested herein. Upon the liquidation, dissolution, winding-up, suspension,
incapacity, resignation or removal (in accordance with Section 15 below) of the initial
Trustee, CS Private Equity or the Holders of Trust Certificates representing fity percent.
(50%) or more of the Trust Shares shall appoint a successor Trustee; provided, however,
that such successor Trusiee may not be a CS Affiliate. In the event a successor Trusice
shall not have been appointed within 30 days of such removal, the Trusice may petition a
court of competent jurisdiction to appoint such a suceessor. In the event that the Trustee
consolidates with, mexges with or converls into, or transfers all or substantially all of its
corporate trust assets 1o, another corporation that is a bank or trust company, the
surviving or transferee corporation (nless it is a CS Affiliate) may becomne the successor
Trustec upon notice to the signateries hereto but without further action by the signatorics
orany Holder.

SECTION 15, Removal/ Resignation of Trustee.

(2) A Trustee may be removed by CS Private Equity, CS Securities or the Holders
of Trust Certificates representing fity percent (50%) or more of the Trust Shares:

(i) ifitis determined by a court of competent jurisdiction that either (A)
the Trusice has willfully and materially violated the ierms of the trust created
herein, or (B) the Trustce has been guilty of malfeasance, misfeasance or
dercliction of duty hereunder;

(i) if the Trustee shall have commenced a volntary case or other
proceeding seeking liquidation, reorganization or other relief with respect (o self
orits debis under any bankmptcy, insolvency or other similar law now or
hercafier in effect, or secking the 2ppoiniment of a trusice, receiver, liquidator,
custodian ot other similar official of it or any substantial part of its property, or
shall have consented to any such relief or 10 the appointment of or taking
possession by any such official in an involuntary case or other procecding
commenced against it or shall have made a general assignment for the benfit of
creditors, or shall have failed generally to pay its debts as they become due, or
shall have taken any corporate action to authorize any of the foregoing; or

(iif) if an involuntary ease or ofher proceeding shall have been
commenced against the Trustee seeking liquidation, reorganization or other relief
with respeet 1o it or s debis under any bankruptey, insolvency or other similar
law now or hereafier in effect, or seeking the appointment of a frustee, receiver,
liguidator, custodian or other similax official of it or any substantal part of its
‘property, and snuch involuntary case or other proceeding shall have remained
undismissed and unstayed for @ period of 60 days; or an oxder for relief shall have
been entered against the Trustee under the federal bankruptey laws asow or
hereafier in effect.

(b) If CS Private Equity, CS Securities or the Holders of Trust Certificates
representing fifiy percent (50%) or more of the Trust Shares then deposited hereunder
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determine that a basis exists for removal of the Trustee under Scction 15(a) above, they
shall deliver written notice of such determination to the Trustee stating the basis for such
removal.

(c) The Trustee may resign s position as such (i) upon ten days” written notice to
€S Private Equity and €S Securities, but only if a successor Trustee, appointed as
provided forin Sestion 14 above, has agreed 1o serve as such effective upon the
cffcctiveness of the resignation of the Truste then acting, or (i) in any event upon thirty
days’ written notice to CS Private Equity and CS Securities.

SECTION 16, Trustee May Own Shares. Nothing in this Agteement shall
prevent the Trustee from owning Shares or options to purchase Shares inits individual
capacity or in any capacity other than as Trustee hereunder or for any CS Affiliate.

SECTION 17. Trastee Not an Afffiate. The Trustee represents that it is a bank or
trust company that is not @ CS Affiliate.

SECTION 18. Compensation; Expenses. Reasonable expenses lawfully incurred
in the administration of the Trustee’s dutes hereunder shall b reimbursed to it by CS
Securities on behalf of the Holders. During the period of ts services hercunder, the
Trustee shall receive a fee from CS Secritics as follows: (1) an initial fee of $4,500, and.
(ii) thereafier, during the period of its services hereunder, a fee of $3,000 per anmum
payable quarterly in arrears. ‘The provisions of this Section 18 shall survive the
termination of this Agreement.

SECTION 19, Merger, Etc. Upon any merger, consolidarion, reorganization or
dissolution of the Corporation or the sale of all or substantially all of the asseis of the
Corporation pursuant to which shares of capital stock or other voting securities of another
corporation are to be issucd in payment or exchange for or upon conversion of Shares and
other voting sccnrities, the sharcs of said other corparation shall antomatically be and
became subject to the terms of his Agrecment and be held by the Trustee heteunder in
the same manner and upon the same terms as the Trust Shares, and in such event the
Trustee shall issue to the Holders that have deposited Shares with the Trustee new Trust
Certificates in lien of the old Trost Certificates for the appropriate mumber of shares and
ofher voting sceurities of such other corporation.

At the request of any Halder, the Trustee may transfer, sell or cxchange or join
with the Holder in such transfer, sale or exchange of Shares and other voting seouritics in
exchange for shares of another corporation, and in said event the shares and other voting
securites of the other corporation received by the transferor shall be and become subject
10 this Agreement and be held by the Trustee herennder in the same manner as the Trust
Shares.

SECTION 20, Notices, All notices, reports, statcments and other
communications directed t0 the Trustee from the Corporation, other than communications
pertaining solely to the voting of the Trust Shares, shall be forwarded promplly by the
Trustec to CS Private Equity, CS Secmities and cach Holder. All norices, notices of

16
oo




image60.jpeg
clection and other communications required herein shall be given in writing by overnight
courier, telogram or facsimile transmission and shall be addressed, or sent, o the
appropriate addresses as set forth beneath the signature of each party hereto (and if o the
Corporation, 1o 2 Crescent Place, Oceanport, NJ 07757-0900), or at such other address as
to which notice is given in accordance with this Scetion 20.

SECTION 21, Indenity, Etc. The Trusice shall be indermnified by CS Securities
from and against any and all loss, lability, claim, damage and expense whatsocver
(ineluding, but not limited to, any and al] expense whatsoever reasonably incurred in
investigating, preparing or defending against any litigation, commenced or threatened, or
any claims whatsoever) (the “Indemnified Claims™) arising ont of or based upon this
Agroement or the actions or failures (0 act of the Trusieo hereunder or thereunder, except
10 the extent such loss, liability, claim, damage or expense is caused by or resulis from
the Trustee’s negligence or willful miscondnet (a3 determined by a final and
mappealable order of a court of competent jurisdiction). CS Sccurities agrees on behalf
of the Holders that it will indemmify and hold harmless the Trusiee from and against any
Indemmified Claims. CS Securities” obligation hereunder shall survive the transfer of all
or any portions of its respective shares and interests, the termination of the voting frust
crcated herein, or the resignation or removal of the Trustce.

The Trustee shall be entiled ta the promp reimbursement for its out-of-pocket
expenses (including reasonable aitomeys” fecs and expenses) incurred in investigaiing,
preparing or defending against any litigation, commenced or threatened, arising out of or
based upon this Agreement, or the actions or failures to act of the Trustee hereunder or
thereunder, without regard to the onteome of such litigation; provided, however, that the
Trustce shall be obligated to retu any such reimburseront if it is subsequently
determined by a final and unappealable order of a court of competent urisdiction that the
Trustec was negligent or engaged in willful miscondnet in the matter in question.

If 2 claim under this Section 21 is not paid in full within 30 days after a written
claim has been submitted by the Trustee, the Trustee may at any time thereafier bring suit
10 1ecover the unpaid amount of the claim and, if successful in whole or in part, the
Trustee shall be entiled to be paid also the expense of prosecuting such claims.

‘The Trustee is authorized and emposvered o construe this Agreement and its
construction of the same, made in good faith, shall be final, conclusive, and binding upon
all Holders and all other partics interested. The Trustee may, in its diseretion, consult
with counsel to be sclected and cmployed by it, and the reasonable fecs and expenses of
such eounsel shall be an expense for which the Trustee s entitled to indemnity
hereunder.

The Trusice hereby accepis the trust created hereby and agrees to carry out the
terms and provisions hereof, but assumes no responsibility for the management of the
Corporation or for any action taken by it, by any person elected as a director of the
Carporation or by the Corporation pursuant to any vote cast or consent given by the
Trusice. ‘The Trusiee, whether or not acting upon the advice of counsel, shall ineur no
Lability because of any arzor of law or fact, mistake of judgment or any matter or thing
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done or omitted under this Agreement, except its own negligence or willful misconduct,
Anything done or suffered in good faith by the Trusteo in accordance with the advice of
counsel chosen as indicated above shall be conclusive in favor of the Trustee against the
Holders and any other interested party,

‘The Trustee shall not be liable in any event for acts or defaults of any other
trustee or trustees (under this or any other voring trust of the Corporation’s securities) or
for acts or defaulis of any employee, agent, proxy or attomey-in-fact of any other trusice
or trustees. The Trusice shall be protecied and free from liability in acting upon any
notice, request, consent, certificale, declaration, guarantee, affidavit or other paper or
document or signatuze reasonably believed by it o be gemuine and to have been signed
by the proper party or parties ar by the parly or partics purporting to have signed the
same.

No provision of this Agreement shall require the Trusice to cxpend or isk iis own
funds or otherwise incur any financial liability in the performance of any ofits duties
hereunder, or in the exercise of any of its rights or powers, if it shall have reasoniable
srounds for belicving that repayment of such funds or adequate indemnity against such
risk or liabiliy is not reasonably assured to it

SECTION 22. Certain Calculations.

(a) For all purposes of this Agreement, in determining whether CS Afiliates will
own in the aggregate Capital Stock of the Corporation amounfing to 3% or more of the
total voting power of the Voting Stock of the Corporation then ontstanding, () shares of
Voling Stock underlying Share Equivalenis owned by a CS Affliate shall be deemed to
be ontstanding and awned by such CS Affiliate and (i) Shares held puzsnant to this
Agrecment shall be excluded.

(b) For purposes of Sections 10, 11, 14, 15, 18 and 21, a Holder owning a Trust
Certificate representing Share Equivalents shall, in respect of such osmership, be deemed
1o be the Holder of a Trust Centificate representing the number of shares of Common.
Stock that the Trustee, acting on behalf of such Holder, may acquire, whether by
exercise, conversion, subscription or otherwise, pursuant to or by reason of ovnership of
such Shares.

SECTION 23. Further dssurances. Each of the parties to this Agreement will
execnte any and al further documents, agreements and instruments, and take all such
further actions (including the filing and recording of any other documents), which may be
required under any applicable law, or which the Trustec may reasonably request, o give
effeet to the Initial Deposit, any deposit of Shares after the Initial Deposit, the
registration of such Trust Shares as transferred o the trust created herein, the termination
of the trust created herein pursuznt to Section 9 of this Agreement and any transfer of
‘Trust Shares or Shares pursuant to Section 10 or 11 of this Agreement

SECTION 24, Counterparts. This Agreemment may be executed in multiple
counterparts all of which counterparts together shall constitute one agreement. Upon
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excention of this A grecment and the cstablishment of the vofing trust created hercin, the
Trustee shall cause a copy of this Agreement to be filed in the registered office of the
Corporation in the State of Delaware and the Agreement shall be open to inspection in
the mamner provided for inspection under the laws of the State of Delaware,

SECTION 25. Choice of Law. This Agreement is intended by the parties to be a
voting trust agreement under Section 218 of the General Corporation Law of the State of
Delaware and shall be governed and construcd in accordance with the laws of the Statc of
Delaware except that the Trustee’s rights and obligations shall he governed and construed
in accordance with the laws of the State of New York.

SECTION 26. Bond. The Trustee shall not be required to provide any bond to
secure the performmnce of its duties hereunder.

SECTION 27. Refiance. CS Private Equity and each Holder acknowledges that
CS Private Equity and CS Securities will rely on this Agreament in complying with the
Sederal securitics laws. The Trustee acknowledges that CS Private Equity and CS.
Securities will 1ely on the Trustee abiding by the terms of this Agreement, including,
‘without limitation, that (x) the Trustee will exercise independent judgment in voting the
shares and will not consult with any CS Affliare regarding the voting of such shares and
(y) the Trustee will not consent to any amendment or waiver of this Agreement.
prohibited by Section 28 hereof whether or not such amendment or waiver is approved by
ach of the parties hereto and all of the Holders.

SECTION 28. Amendments and Waivers. This Agreement may not be amended
or waived in any material respest unless CS Securifies shall have delivered to the Trustee
an opinion of independent natianally recognized counsel who are experts in maters
involving the federal sccurities law, that, immediaiely afier such amendment or waiver,
CS Secunities, together with its affiliates, should not be an “affiliate” of the Corporation
within the meaning of Rule 144 inder the Seeurities Act. Subject to the foregoing, this
Agrecment may be amended with the written consent.of the Trustee, the Corporation, CS
Private Equity, CS Secuities and the Holders of Trust Certificaies répreseniing the
‘beneficial interest in fifty percent (50%) or more of the Shares then deposited hereunder,
and if so amended then this Agreement (as so amended) shall bind all of the parties
hereto and all of the Holders.

SECTION 29, Bengfits and Assignment, Nothing in this Agreement, expressed
orimplicd, shall give or be construed to give any person, other than the Corporation and
the parties hereto and ther successors and assigns, any legal claim under any covenan,
condition or provision hereof, all the covenanls, conditions and provisions contained in
this Agreement being for the sole benefit of the Corparation and the partics hercto and
heir successors and assigns. No party may assign any of it righis or obligations under
this Agreement without the written consent of all the other parties (except as provided in
Scetion 14), which consent may be withheld in the sole discretion of the party whose
consentis songht,
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SECTION 30, Severability. In case any provision in this Agreement shall be
invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining
provisions shall not in any way be affected or impaired thereby.
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EXECUTED as of the date and year first above written.
'WELLS FARGO BANK, N.A., as. Trustee,
N Katlo O'Brien Mathls

Tider
Address:  6th 5SS Vea et

MAC N9303-110
Minneapolis, MN 55479

Attention, Katic O
Telephone: 617 . ‘ﬁi,“."o"é“‘{’é
Focsimile: (2. -el1.74q
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CREDIT SUISSE FIRST BOSTON

PRIVATE

By:
Name: kenne vh Loksen
Tide: g festdent”

Address: 11 Madison Avenue
New York, NY 10010

Attention:

Telephone: (212) 325-2000

Facsimile:

2
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SPROUT CEO FUND, LP.,

By: DLJ Capital Corporation
Iis: General Py

Arhy M. Yeung
Tidle: Vice President
Address:  clo Sprout Group

11 Madison Avenue

13th Floor

New York, NY 10010
Attention:
Telephone: (212) 325-2000
Facsimil

DLJ CAPITAL £ORPORATION,

Title: Vice President
Address:  clo Sprout Group
11 Madison Avenue
13th Floor
New York, NY 10010

Attention:
‘Telephone: (212) 325-2000
Facsimile:

2
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SPROUT GROWTH IL, L.P.,

By: DLJ Capital Corporation
Its: Managing General Partner

By: 4\,&%
Name: Aty M. Yeung

Tidle: Vice President
Address:  c/o Sprout Group
11 Madison Avenue
13th Floor
New York, NY 10010
Auention:
Telephone: (212)325-2000
Facsimile:

SPROUT CAPITAL VIL, LP.,

By: DLI Capital Corporation
Iis: Managing General Partner

Title: Vice\President
Address: /o Sprout Group
11 Madison Avenue
13th Floor
New York, NY 10010

Atention:
Telephone: (212) 325-2000
Facsimile:

INYCORP:21069:30 4760 31306119 1)
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SPROUT CAPITAL IX, LP.,

By: DLJ Capital Corporation
Iis: Managing

By:

Address:  c/o Sprout Group
11 Madison Avenue
13th Floor
New York, NY 10010

Auention:
Telephone: (212) 325-2000
Facsimile:

SPROUT ENTREPRENEURS' FUND,
LP,

By: DLJ Capital Corporation
Tts: General Partper

By:

Name: = Amy|M. Yeung
Title: Vice President
Address:  clo Sprout Group

11 Madison Avenue

13th Floor

New York, NY 10010
Attention:
Telephone: (212) 3252000
Facsimile:

2
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SPROUT IX PLAN INVESTORS, LP.,

By: DLJ LBO Plans Management Corp. Il
Its: General Partper

By:

Title: Atomey-In- Fact
Address:  c/o Sprout Group
11 Madison Avenue
13th Floor
New York, NY 10010
Atention:
Telephone: (212) 325-2000
Facsimile:

INYCORR 020 6760013061191
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DLJ MERCHANT BANKING
PARTNERS, L.P.,

By: DLJ Merchag( Banking, Inc.

Name:  Kenneth Lohsen

Title: Vice President

Address: 11 Madison Avenue
New York, NY 10010

Attention:

Telephone: (212) 325-2000

Facsimile:

DLJ INTERNATIONAL PARTNERS, C.V.,

Name:  Kenneth Lohsen

Title: Vice President

Address: 11 Madison Avenue
New York, NY 10010

Attention:
Telephone: (212) 325-2000
Facsimile:

28
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DLJ OFFSHORE PARTNERS, C.V.,

By: DLJ Merchant Banking, Inc.

Name:  Kenneth Lohsen
Title: Vice President

Address: 11 Madison Avenue

New York, NY 10010

Attention:
Telephone: (212) 325-2000
Facsimile:

BANKING FUNDING,

Name:  Kenneth Lohsen
Title: Vice President
11 Madison Avenue
New York, NY 10010
Attention:

Telephone: (212) 325-2000
Facsimile:

DLJ FIRST ESC, LP.,

By: DLJ LBO Plans Management

Corporation

Is: MBHW[&\ sz

By:
Name:  Kenneth Lohsen
Title: Vice President
Address: 11 Madison Avenuc

New York, NY 10010

Attention:
Telephone: (212) 325-2000
Facsimile:
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DLIESCILLP,

By: DLJ LBO Plans Management

Corporation

Its: G=n%%r

By: 2@
Name:  Kenneth Lohsen
‘Title: Vice President
Address: 11 Madison Avenue

New York, NY 10010

Attention:

Telephone: (212) 325-2000
Facsimile:

30
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SCHEDULE A

Initial Deposit

Common

Stock

‘Sprout CEO Fund, LP. 26,551
DLJ Capital Corporation 384,484
Spront Growth IT, T.P. 1,871,474
Sprout Capital VI, LP. 2,289,009
Sprout Capital IX, LP. 1,566,741
Spront Entreprencurs” Fund, L.P. 6,175
Spront IX Plan Investors, L.P. 72,353
DLI Merchant Banking Partners, L.P. 3,843,151
DLI International Partners, C.V. 1,881,758
DLI Offshore Partners, C.V. 100,488
DLIMB Funding, Inc. 1510519
DLJ First ESC, L.P. 1014235
DLJESCILLP. 10832
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SCHEDULE B

IRANSFER INSTRUCTIONS

SPROUT CEO FUND, L.
Al payments shall be made by cheek mailed to:

Sprout Group
11 Madison Avenuc

13th Floor

New York, NY 10010
Attention: Amy M. Yeung

DLI CAPITAL CORPORATION
All payments shall be made by check mailed to:
Sprout Group
11 Madison Avenue
13th Floor
New York, NY 10010
Attention: Amy M. Yeung

SPROUT GROWTH II, L.P.
All payments shall be made by check mailed to:
Sprout Group.
11 Madison Avenue
13th Floor
New York, NY 10010
Attention: Amy M. Yeung

SPROUT CAPITAL VIL, L.P.
Al payments shall be made by cheek mailed to:

Spront Group
11 Madison Avenue

13th Floor

New York, NY 10010
Attention: Amy M. Yeung
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SPROUT CAPITALIX, L.P.
Al payments shall be made by check mailed to:

Sprout Group.
11 Madison Avenue

13th Floor

New York, NY 10010
Attention: Amy M. Yeung

SPROUT ENTREPRENEURS' FUND, L.P.
Al payments shall be made by cheek mailed to:

Sprout Group
11 Madison Avenue

13th Floor

New York, NY 10010
Antention: Amy M. Yeung

SPROUT IX PLAN INVESTORS, L.P.
All payments shall be made by check mailed to:

Sprout Group
11 Madison Avenue

13th Floor

New York, NY 10010
Attention: Amy M. Yeung

DLJ MERCHANT BANKING PARTNERS, L.P.
Al payments shall b made by check mailed o:

DLI Merchant Banking Partners, L, P.
11 Madison Avenue

13th Floor

New York, NY 10010

Attention: Kenneth Lohsen

DLJINTERNATIONAL PARTNERS, C.V.
Al payments shall be made by check mailed to:

oo

DL International Partners, C.V.
11 Madison Avenue

13th Floor

New York, NY 10010
Attention: Kennoth Lohson
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DLJ OFFSHORE PARTNERS, C.V.
All payments shall be made by check mailed to:
DLJ Offshore Partners, C.V.
11 Madison Avenue
13th Floor

New York, NY 10010
Attention: Kenneth Lohsen

DLIMB FUNDING, INC.
Al payments shall be made by cheek mailed to:
DLIMB Funding, Ine.
11 Madison Avenue
13th Floor

New York, NY 10010
Attention: Kenneth Lohsen

DLJ FIRST ESC, L.
All payments shall be made by check mailed to:
DLI First ESC, L.P.
11 Madison Avenue
13th Floor
New York, NY 10010
Attention: Kenneth Lohsen

DLJESCIL L.P.
Al payments shall be made by check mailed o:
DLIESCIL,L.P.
11 Madison Avenue
13th Floor

New York, NY 10010
Attention: Kenneth Lohsen
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